
 

3. Where there exist substantiated concerns justifying the invocation of the insolvency regime, e.g. 

where the debtor company’s assets have gone missing or where there is a proper basis to conclude 

that fraudulent, unfair or undue preferences have been made.  

4. Where all of the debtor company’s defences to the debt are inconsistent with its position in another 

set of proceedings (e.g. proceedings with another party in a string of contracts). Even then however, 

it should be noted that the court may conclude that a debtor adopting inconsistent positions is not 

in abuse of the court’s process if there is a greater risk of injustice in barring his defences (e.g. where 

the petitioning creditor is seeking to enforce an illegal contract).   

It is also important to note the court’s guidance on what will not constitute abuse of process for the 

purposes of staying a winding-up application. The court emphasised that the standard for establishing 

abuse is high, and the following instances do not qualify as abuse of process: 

(a) Where the debtor’s defence is “obviously lacking in merit”. This factor is irrelevant, as the court will 

not assess the factual or legal strength of the disputed debt (which is for the arbitrator to do). 

(b) Where the debtor delays particularising its case or adducing information to support it.  

Second safeguard: staying instead of dismissing the winding-up application 

If the dispute is prima facie covered by a valid arbitration agreement, and is not being raised in abuse of 

the court’s process, ordinarily, the court would dismiss the winding-up application. However, the court 

considered that a dismissal may be unfair to creditors, and it may be more appropriate to stay (i.e. defer) 

the winding up applications in certain circumstances. As examples, the court suggested the following: 

1. A company which does not appear to be immediately insolvent (by reference, for example, to its 

balance sheet), but is faced with a substantial claim which could push the company into insolvency 

– and in relation to this debt, it can only raise a prima facie dispute, but not a triable dispute.  In such 

a case, if the court dismisses a winding up application, the potentially insolvent company would be 

given unrestrained freedom to continue trading, incurring liabilities and depleting its assets. 

2. A company may face many claims, with the large claims being subject to arbitration while the smaller 

claims are not subject to arbitration. The larger creditor’s winding up application may be dismissed, 

while the company chooses to pay its smaller debts which are not subject to arbitration. The result 

would be that a debt-ridden company may prefer, in a bid to avoid liquidation, to pay off smaller 

creditors.  

In such situations, the court considered that it may be more appropriate to grant a stay instead of 

dismissing the winding up application. The creditor will then be given the liberty to apply to the court to 

proceed with the winding up if, for example, it can be shown that the debtor has no genuine desire to 

arbitrate the dispute and that it is taking steps to stifle the arbitration. This approach helps to balance 

the competing interests of the debtor’s rights to have a dispute decided by its pre-agreed choice of 

arbitration while limiting the possibility of the debtor misusing the arbitration clause to avoid or delay a 

ruling when winding-up proceedings are commenced against it.  
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