
lenders and borrowers typically invoke court processes while trading documentation between borrowers 

and their buyers, rely on arbitration clauses and even then, may not mirror the arbitration clause used in 

a string of contracts. Once again unlike court processes, arbitration tribunals may not have the reach of 

dragging a third party kicking and screaming into the arbitration process – a tribunal only has jurisdiction 

over parties that have agreed to the arbitration agreement and lack of consent is typically fatal to involving 

a third party. The same difficulty manifests when seeking to obtain evidence from a third party e.g., 

inspection companies, who are not parties to the dispute. The tribunal being a creature of consent, will 

struggle to compel a third party to disclose evidence or present itself as a witness, relying instead on local 

courts to give effect to its orders.  

(4) Securing the asset – interim relief 

Most arbitration rules provide for the powers of the tribunal to order interim relief, for example the 

preservation of assets or freezing injunctions while the dispute is pending determination. The consensual 

nature of arbitration means that such orders are effective only against the parties to the arbitration and 

not against third parties who are outside of the tribunal’s jurisdiction. A third-party buyer of goods in China 

may see no compulsion to follow an order of a Singapore arbitration tribunal. A court-ordered freezing 

injunction against a defendant is particularly effective because it contains a penal sanction for third 

parties that breach the order, and this often stifles a defendant’s bank from moving funds out. A tribunal’s 

freezing injunction however does not have the same reach or consequence when it comes to third parties 

such as banks.  

(5) Guerrilla tactics – delays and non-compliance 

Without penal or coercive powers to sanction non-compliance with the arbitration timetable, shrewd 

parties may engage in guerrilla tactics to delay, derail or frustrate proceedings. Exploiting a prevailing 

“due process” paranoia, defendants may dip in and out of an arbitration to frustrate proceedings, 

periodically firing new evidence into the proceedings at the last minute. Concerned with enforcement 

challenges on grounds of due process, a tribunal may not have the stomach or means to sanction such 

tactics save for adverse costs awards, which may be cold comfort when it comes to defiant defendants 

bent on avoiding payment.  

Even before taking on the treacherous exercise of enforcing an international arbitration award in regional 

courts, recalcitrant parties may turn the arbitration process on its head by testing the resolve of a claimant 

to throw good money after bad. While the powers of tribunals are more extensive than before, the different 

options available to a claimant in arbitration may yet prove a blunt tool particularly for debt claims against 

defendants based in tricky jurisdictions.  
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* BlackStone & Gold LLC are specialist arbitration experts in energy and commodities disputes. The team has been 

shortlisted as International Arbitration Team of the Year in the inaugural Legal 500 SE Asia Awards.  
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