
8. Can new contractual arrangements be entered with the company?

A company undergoing restructuring is still a going concern and can conclude new contractual 

arrangements (in a JM, such arrangements are concluded by the judicial manager on behalf of the 

company). The key risk for a trading company’s counterparts is payment risk. Sellers dealing with the 

company on LC or SBLC terms face relatively low risk. In other cases, the risk depends on the financing 

available to the company, and creditworthiness of its end buyers. Open account trades with a company 

under restructuring is naturally risky. If possible, novation of existing chain trades can be considered.  

9. Can existing unperformed contracts with the company be terminated?

Most counterparties for unperformed term delivery contracts may seek to terminate their contracts. 

Commercially, the decision depends on the prospect of default. Legally, it depends on the governing law 

of the contract. Most trade contracts are governed by Singapore or English law, and both the legal systems 

recognise (among others) the following two means of termination which are relevant to trade contracts.  

The first is contractual clauses which specify termination events, e.g., failure to open a letter of credit. 

Contracts also typically include an “insolvency event” as an event of default giving rise to termination. 

Depending on the language of the insolvency event clause, it should be possible to terminate the contract 

once the company applies for a JM, SA or Enhanced Moratorium. That said, there is ongoing debate on 

the application of insolvency event clauses as they can undermine the purpose of the restructuring if all 

counterparts refuse to do business with the company. In Singapore, restrictions on invoking insolvency 

event clauses are imminent under the Insolvency, Restructuring and Dissolution Act 2018 (the “IRDA”). 

The IRDA has been passed but is only expected to come into force later this year. It is important therefore 

to seek legal advice before triggering such contractual rights. 

The second category is under general law, on the basis of a party’s repudiation or renunciation of the 

contract. This includes a termination based on an anticipatory repudiation, i.e. where a party declares or 

otherwise conveys its inability or refusal to perform in advance. Common law termination rights are 

attractive as they allow for termination ahead of the time for contractual performance.  

10. What are the powers of a judicial manager? Can transactions be reviewed?

A judicial manager has wide powers to all things necessary for the realisation of the company’s property 

(including selling or disposing of any charged property) as well as to carry on the business of the company. 

A judicial manager also has powers to obtain information from the company’s officers, to apply for a SA 

or winding-up, and to set aside or unwind transactions at an undervalue or undue preferences or 

extortionate credit transactions. It should be stated that a scheme manager does not have similar powers 

to investigate transactions. In addition, a liquidator appointed after a failed SA may find himself out of 

time to challenge such transactions under the Companies Act. This uncertainty will be addressed once 

the IRDA comes into force, as the IRDA makes provision for “freezing” these timelines during a failed SA. 
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