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Restraining Payments under Letters of Credit:  
Fake trades & Forged documents – Who Bears the Risks? 
Letters of credit (“LC”) are the lifeblood of international trade. They work in a world of strict documentary 
compliance which does not always fit in the fast and loose world of trading where sets of documents 
required under an LC can exchange hands without due regard to their representations contained in them. 
With a raft of high-profile cases revealing an alarming incidence of fictitious trades and fake BLs, banks 
are revisiting the old maxim that they only deal with documents and not the underlying trades. If a bank 
only deals with documents, can it refuse or claw back payment under a LC if documents, compliant on its 
face but fabricated to support a fictitious trade? If a buyer becomes insolvent, does the bank or the 
beneficiary bear the risk of forged documents? We provide English, Singapore & Swiss law perspectives. 

Despite the general application of the UCP 600 Rules, the jurisprudence in national countries have 
nuanced differences and so the governing law of the LC itself may be critical. As a general principle, the 
proper law of an LC is that of the place stipulated in the LC for payment against documents, which at 
times may not be straightforward to ascertain as there are different types of LCs.  

The Common Law Fraud Exception  

LCs are described as autonomous and independent payment obligations which can only be withheld in 
cases of fraud. But important considerations arise such as whose fraud and what evidence is needed to 
establish this? The laws in England as there are in Singapore are unequivocal in that regard – fraud arises 
when the seller presents to the bank documents that contain, expressly or by implication, material 
representations of fact that to his knowledge are untrue. There can be numerous material 
misrepresentations in the documents, e.g., a backdated BL or an inaccurate certificate but the key inquiry 
is whether the seller (as beneficiary under the LC) can be said to be aware of these misrepresentations. 
Backdating of BLs by third parties without the knowledge of the seller isn’t enough to establish the fraud 
exception. But the case against the seller is certainly stronger when for example, it presents a certificate 
of origin listing it as an exporter or shipper under the BL, when it knows it is neither. In the paper shuffling 
game of international trade, such misrepresentations involving sellers who are passed these documents 
in a chain for a margin, may possibly trigger the fraud exception to payment under LCs  

Then, there is a question of evidence, i.e., proving the knowledge of the seller/beneficiary. It is simply not 
enough to allege a fraud, even if there are admissions of double financing in the chain. Even a duplicate 
BL may be insufficient to demonstrate that a seller knew its BL was fake at the time of presentation. At 
its extreme, English case law has decided that a bank is obliged to pay even if there is a third-party fraud 
involved (e.g., forged third party certificates) if the beneficiary did not have knowledge of the fraud. Policy 
considerations dictate that the wheels of international trade must move in favour of a seller who is not 
guilty of fraud. While an LC is understandably sought to protect the beneficiary against certain risks such 
as the buyer’s default/insolvency, should that transfer the risk of third-party forgery to the bank?   

Nullity – Another Exception? 

Establishing a seller’s knowledge to fraud, is a notoriously difficult task so what can be done when forged 
or invalid documents are involved?  Singapore case law has shown that air waybills produced by fictitious 
entities or forged certificates produced by an incorrect party may be deemed a nullity, entitling non-
payment. Some commentators deem this a “nullity exception” but it is strictly speaking not an exception 
to payment but instead a basic requirement of complying documents – that they are genuine.  

The analysis by the Singapore courts in Beam Technology (Manufacturing) Pte Ltd v Standard Chartered 
Bank in 2013 is particularly instructive on this topical issue: 
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