
 

 

 

While the underlying principle is that the negotiating/confirming bank need not 
investigate the documents tendered, it is altogether a different proposition to say that the 
bank should ignore what is clearly a null and void document and proceed nevertheless to 
pay. Implicit in the requirement of a conforming document is the assumption that the 
document is true and genuine although under the UCP 500 and common law, and in the 
interest of international trade, the bank is not required to look beyond what appears on 
the surface of the documents. But to say that a bank, in the face of a forged null and void 
document (even though the beneficiary is not privy to that forgery), must still pay on the 
credit, defies reason and good sense. 

The position is entirely sensible but once again relates to a very unique set of facts (e.g., an airway bill 
issued by a fictitious company). In such cases, a nullity may appear as dressing the limited fraud exception 
in a different package. 

The Swiss Position – Abuse of Right 

Swiss law also allows restraint of payment under an LC in the event of fraud. But it appears that the Swiss 
courts have a greater latitude when examining the fraud exception to ensure payment under an LC is not 
deemed an abuse of right. The concept of abuse of right (which is the flip side of the general principle of 
“good faith” applicable under Swiss law) allows Swiss courts to rectify or prevent a result which, although 
correct from a purely formalistic legal or contractual point of view, would be ethically and morally 
questionable. As you can imagine, such a concept may not be easily to apply in practice with precision. 
The beneficiary would for instance commit an abuse of right if, while presenting formally valid documents 
to the bank in relation to a sale of goods, it knew or had reasons to believe that the goods did not exist, 
or that their value was significantly lower than the stipulated price, or, as well, if the buyer had already 
performed its obligations and paid the purchase price by other means (e.g. a valid set-off). In such 
circumstances, the principle of independence and autonomy of documentary credits would be set aside 
to protect the legitimate interests of the bank and its client.In a 2005 judgment, the Swiss Federal 
Tribunal ruled that even if the forgery is not detectable or very difficult to detect, the bank does not 
become the debtor of the beneficiary in such a case, given that the documents play an essential role in 
the functioning of any documentary credit and that their authenticity must be considered as a prerequisite 
for the validity of the obligations assumed by the bank. Naturally, a case of such nature would turn 
significantly on the evidence – but there appears greater appetite by the Swiss courts to depart from the 
independent payment obligations if there is a likelihood of forged documents.  

There is an inherent tension for a bank between performing an autonomous payment obligation and 
safeguarding against an invalid claim that will prejudice its position with its applicant (particularly if there 
is an insolvency risk with the applicant). Without a clear exception for forged or invalid certificates 
unrelated to the seller/beneficiary, banks and are now left scrambling whether on its own or in response 
to a buyer’s attempt to injunct payment, to investigate the authenticity of documents – the very concept 
the UCP was intended to obviate for these financial institutions. 
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