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Incoterms 2020: New Rules, Old Problems 
The New Incoterms 2020 version came into effect earlier this year. There have been slight tweaks 
to the Rules (please see commentary from the ICC Academy here on the new changes). While the 
new Rules seeks to bring itself more in alignment with the practicalities of international trade, they 
also present an opportunity to revisit some of the old misuses of the Incoterms. No three letter 
acronyms have been more misunderstood, mangled or misapplied. We set out 5 basic issues that 
are vital in the correct application of the Incoterms 

(1) What are the Incoterms not used for? Risk vs Title

Incoterms are a set of 11 terms devised to identify the point of delivery from seller to buyer in the 
international supply of goods. With the point of delivery comes the passing of risk from one party 
to another. These humble three letter acronyms can do no more than that. The list of issues that 
the Incoterms cannot be used for is much longer; they are not a substitute for a sales contract 
dealing with payment and quality terms. The Incoterms do not represent a contract of carriage for 
the goods. Specifying an Incoterm does not tell you which law to apply or how to resolve a dispute 
– all of that must be decided expressly by contract. Most commonly misunderstood is that 
Incoterms do not deal with the passing of title in the goods.  Title of the goods is a separate concept 
to risk and the passing of title is dictated by contract, typically upon payment of goods. Parties 
must pay close attention to when risk and title passes as the trigger for each milestone may not 
be in alignment.

(2) The FOB v CFR Distinction

Even the most seasoned commodity traders may tell you that Incoterms are essentially FOB versus 
CFR/CIF on opposite ends on the spectrum. The fallacy lies in a misconception that CFR/CIF 
denotes the seller’s responsibility to bring the goods to the destination. This is in incorrect – the 
passing of risks in FOB or CFR/CIF is largely the same. The difference between the two commonly 
used terms lies in the responsibility for costs and freight (see the blue colour coding below).    

Why is passing of risks so important? Many things can go wrong when moving goods internationally 
and based from experience this may include: 

(a) Fire at the warehouse at the port of loading;
(b) Damage/ contamination while the goods are at the berth awaiting loading;
(c) Goods falling off a crane while loading onto the vessels; or
(d) Damage/contamination while the goods are at sea.

Delineating the transfer of risk can help parties manage such perils, in particular by obtaining 
suitable insurance coverage.  
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